BEEFORE THE BOARD OF TRUSTEES
TEACHERS’ RETIREMENT SYSTEM OF THE STATE OF ILLINOIS

Io Ibe matter of ; )
NICOLE LORTON, ;
Petitioner. ;

PROPOSED DECISION RECOMMENDED BY THE CLAIMS HEARING COMMITTEE

IN THE ADMINISTRATIVE REVIEW OF NICOLE LORTON

I lotrpduction

Pursuani to 82 [ll. Admin. Code § 1650.610, et seq., an administraiive review hearing
was held May 20, 1994, 1n Spningfield, llinois, to consider the appeal of Teachers’ Retirement
System {TRS} member Nicole Loron, challenging the siaft delermination denying Ms. Lorton’s
request lo purchase oplioual service credit for nndocumeuted subalinune teaching claimed by Ms.
Lonan to have beeu performed in the 1967-68 and 1968-69 School Years.

The TRS Board of Trustees {Board), the trier of fact m this matier as provided iu TRS
Rule 1650.620 (80 1ll. Adinin. Code § 1650.620)), was represented at hearing by il12 Claims
Hearing Commitiee comprised of the following Board members: Judy Tucker, Chairpersou,
James Bruner, and Ray Althoff. The Commitiee was advised in its deliberations by Ralph
Loewenstein, independent counsel to the Board of Trustees. TRS' salf position was presented
by Thomas Gray, TRS Assistant General Counsel. Ms. Lorton. havinp received due nolice of the
May 20 hearing, did not appear. Also present at the hearing was Wilma VanScyoc, TRS General
Counsel.

After hearing TRS® presenlabion, the testimony of TRS® wilness, and considering all the
hearing exhibils, il is the delerminalion of the Ciatms Heanng Commitiee that Ms. Lorten was
nel eligible lo purchase optional service credit for substitute izeching under the provisions of
TRS Rule 165C.110¢(B) [84 L. Admin. Code § 1650.1 10(b)].

M.  Relevant Statutes and Rules

In the inslant case, the Board was asked to apply TRS Rule 1650.110(b) which stalcs:

Creditable service and salary is established by submission of annual reperts (filed
by the member’s employer), an affidavit af a school official based upon exishing
school records, or copies of contracls, board minutes, memorands, payroll rtecords
and cther malerials as requesied by the Sysiem for assistance in making the
necessary detenninations. If the preceding documentation is unavailable, the
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member shall submit at least one of the following types of documentation in the
following order of priornty:

1) Centified records of the Chief Educational Officer of the County in
which the member was employed.

2) Income tax records for the entire ime period showing employmerdt as

a teacher.

3} Cenified records of another relirement syslem.

4) Such other documentation fourd by the System 1o be Urustworthy, such
as Lhat produced by independent third partjes.

1.  Lssue
The issue betore the Board was

Does the informalion submitted by Nicole Lorion meel the documentation
requirements of TRS Rude 1650.110(b) necessary Lo eslablish Ms. Loron’s claim
[or service credit for substitute 1eaching claimed (o have been performed in the
1967-68 and |968-6% School Years?

IV. Statement of Facts

Afier considenng all the facts, teslimony and evidence presenled in this case, the Board
Ninds:

1. On May 4, 1993, Distries No. 186 sent a letler to TRS asking if the lime Ms. Lorwon
was away fromn leaching in 1967-68 afier she resigned 0 go to work far the Girl Scours was
credilable as an approved leave of sbsence. {(Whether Ms. Lonon was on an approved leave is
not an issue in this adminisirative review.)

2. By lelter dated May 18, 1993, Ms. Loron was advised by TRS Lhat the period she
was away from teaching and working far the Girl Scouls did vot qualify as a leave ol absence.

3. By lewer daled Noveinber 12, 1993, Ms. [orton was granted one year of service credil
for the 1966-67 Scheol Year

4. On December 2, 1993, District No. 136 submitted & verification that Ms. Lorton
subslinite taught 44 days in the 1967-68 School Year and 18 days in the 1968-6%9 Schaol Year.
However, the verificalion also slaled, “Best eslimale we can inake, records last.”

5. On December 10, 1993, TRS called District No. 186 and advised the Personnel Office
of ways to document substitute teaching.




6. On December 14, 1993, [RS received three leners from principals in District 186
stating that Ms. Lorton had substifute 1aught m District No. 186 but furnished no daes as to
when.

7. By letter dated December 27, 1993, Ms. Lorton was advised the leters submitied go
her behal( were insufficient 1o support her claim for substitute 1eaching credit. 1t was again
suggested what alternatives were available to support her claim.

B. On January 3, 1994, Ms. Lonon filed lor adminisirative review. In that leter, Ms.
Lorton advised Director Daniels that “all records {of the Springfield Public Schools) prior o
1972 had been deslroyed™ and that she had no past tax records to support her claim.

9. By leder dated January L0, 1994, TRS suggesied 1a Ms. Lorton that she conlact the
Intemal Revenue Scrvice (TRS) (o see il they rerained relevani records in their files.

10, On February 17, 1994, Ms. Lorion advised TRS thal the I1RS did not retain records
dating back lo the period in question.

11. TRE has consistenlly imerpreted TRS Rule 1650.4 10¢h)(4) lo require a claimant who
cannol docwmnent a service ¢laim with exisnng ewnployment or lax records to first submil other
types of official records in support of their clann, and if other types of officizl records are
unavailable through no fault of the member, then and oaly then, will TRS consider
documentation, such as corroborating aftidavits, the! are based upon achual knowledge and are
sufficiently specific as Lo tines, dates, places, and surrbunding circumstances so bt the proof of
service presenied reliably documents the service in question while eliminating the possibility of
mistake or fraud.

12. TRS slaff has been trained lo process optiowal servive claiins in this fashion at Jeast
since March, 1987,

13. TRS siaff has ulilized the process set forth in paragraph 11 to review optional service
claims since al [easl March, 1987,

14. AUl TRS members seeking io purchase oplional service credil have been (realed
consistently with regard ro the documcntation requirements of TRS Rule 16501 1{Xb).

15. Itis Ms. Lortou's plan 1o renre at the conclusion of the 1993-94 School Year under
the previsions of the Early Retireincnt Incentive (ERI) Program, and withwul the 62 days of
oplional service credit in quesunn, Ms. Lorlon’s relal enlianced service credii under ERI will
only be 34.66 yeurs.

v, qiti

1t is Ms. Lorton’s position that the three letters fram District 186 admunisiralors she
submitted in support of her reques! to purchase oplional service credil are suflicient lo document
hier ¢laimm of subshiute leaching 62 days during the 1967-68 and 1968-69 School Years. Itis
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TRS’ position (hat the three letters subinirted are insufTicient to document Ms. Lorton’s claim for
substitute leaching credit because they are not in affidavit form and they contain o specifics as
to when (he alleged substitute teaching was performed or any other delails of the surrounding
circumstances necessary to insure their reliability and eliminate the possibility of mistake or
fraud.

VI.  Discussion and Analysis

1t i the delermunalion of the Board that TRS Rule 1650.110{b) does nolt authorize the
purchase of oplional service credil unless the purchase request is supported by existing school
records or other reliable means of documentation, and thal Ms. Lorton has failed (o furnish any
of the public recards or affidavits based thereon as required by TRS Rule 1656.110(b) 1o support
her claim for optional service credit. Ms. Lorton and the District No. 186 Personnel Office
advised TRS that there were no existing school records to substantiate Ms. Lorton’s claim that
she substitutz Laughe during the 1967-68 and 1968-69 School Years. Ms. Lotton also has advized
TRS that her federal incowne tax records from 1967-68 and 1968-69 were no longer in exislence.
Mis. Lartou’s sole opuon at that point was to furnish TRS “such other documentation found by
Ihe Systern to be trustwarthy...” to establish her claim.

Ms. Lorton aiempied lo meet Lhe “other documenlation™ requirement of Rule
16501 10(b){4) by submitting letters from three District No. 186 admimistrators stating that they
remember that Ms. Lortan substitule laught in District No. 186. However, the letters conlained
no specifics as lo when this substitute leaching was performed or any other details of the
surounding clICumMSLAnces.

The materials provided hy Ms. Lorton were nol sufficiently trustworthy under Rule
1650.110(b)(4) to allow the purchase ol optional service credit based upon the representations
contained therein. The Board finds that TRS has consistently interpreted § 1650.110(b}4) to
require 2 claimant who cannet document a service claim with existing emplayment or tax records
to first submil other types of official records in support of theiz claim. [f ather types of official
records are unavailable through ne fault of the member, then and only then, has TRS considered
documentation, such as corroborating affidavits, that are based upon actual knowledge and are
sufficiently specific as to times, dates, places. and swrounding circumstances sa that the proof of
service presented reliably documents the serviee in question while elirunating the possibility of
mastake or fraud. The letters submitted by the Claimant faled to meet this lang-standing test.

Where a governmental ageney has inlerpreled an edminisirative Tule in a consistent
manner over a long period of lime, and no aclion is laken by the Legislamre Io pass legislation 1o

change the inlerpretation in question il 1s presumed Lhe Legislature concurs with the agency's
interprelation. As stated in EEEM]LQELLM 228 N.E2d 279 {1967

Rules of statutory construction are tools or aids [or nacertaining legislative
intention and 1the application of aparticuiar rule is not in and of itself
determinative of legislative intention. 1t is, of course, axiomatic that longstanding
contemporaneous construction by ones charged with the administrabon of a
particular statute is entitled to great weight in construing the statute. This doctrine
of contemporaneous construction becoines even more persuasive when it has been
of long-standing and the legislature, presumably aware of the administrative
interpretation, has amended other sections of the act during the period involved
but left untouched the sections subject to the seemingly approved administrative
interpretation. [llinois Bell Tsk Co. v Illinois Commerce Comm'n, 414 II1. 275,

L1 N.E.2d 329 (1953). Poople ex rel. Spjepel v, Lyons, 1 111.2d 409, 115 N.E.2d
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895 {1953). Beli v. South Cook Co., Mosquito Abaternent Dist., 3 111.2d 353, 121
NE2d413f1954] i Iﬂmiﬂmﬁmimnmmﬂgmm_n

Mississippi River Fug)
11)1.2d 509, 116 N.E.2d 394 (1953). (Ruff al p. 282.) (The rules of statutory
imierpretation as set forth in Ruff are equally appliceble 1o the interpretation of
Agency rules.)

Were Ihe Board le grant Ms. Lorton'’s claim, it would have 1o reverse lang-standing TRS
praclice with regard to Rule 1650.110¢(b). The Board finds it may not do this. As stated in
Heavner v. {ll. Racing Bd., 59 T\l. Dec. 706, 432 N.E.2d 290 (1982):

While it is familiar law that administrative regulations enjoy a
presumption of validity {D&Mﬂﬂwmmm (1979,
32 M1l App.3d 59, 10 1ll.Dec. 144, 367 N E. 532; Chemcon, Inc. v, The
E@jh.nmnﬂqum_ﬂ_gmﬂ {1974), 18 1. App.3d 753.3 IU N.E.2d 648), it is equally
well established that where an administrative agency adapts rules or regulations
under its statutory authority for carrying oul of its autharized duties, it is bound by
those rules and cannat artntrarily disregard them or apply them in a d1s=:rm11nate
Imanner. [ngm_,ﬂu_l];s (1957), 354 .8, 363, 1 L.Ed.2d 1403, 77 5.C1. |152;

v, Volpe (19713, 410 U.S. 402, 91 S. CL.
814,28 L Ed. 2d 116 Hﬂlﬂndi_ﬁumﬂ??ﬁ) 67 NL.App.Ad 571, 24 1ll.Dec.
325, 385 N.E 2d 92; Margolin v, Public Mutua) Fire [nsurance Company (1972),
4 111 App.3d 661, 281 N.E.2d 728.) In the latter case, the court said at p. 667

“Having once established rules and regulations pursuani Lo
statatory authority, an adminisirative agency is bound by (hose
rules and repulations and may nat violale them.” {Heavner al p.
710).

Having set the standard of proof in these matlers, the Board finds it cannol now arbitrarily
disrepant Rule 1650.110(b) and TRS' eonsistent applicotion of that rule to grant Ms. Loron the
relief she seeks.

The Board further finds TRS Rule 1650.110(b) has been consistently npplied to disallow
the purchase of service credit far subslitute teaching when the purrhase request is unsupporied by
reliable corroborating documentation.

Al hearing, TRS employee Karen Dulakis testified that to ihe best of her knowledge TRS
has never allowed any member to purchase service credit for substitule (eaching where
supponing documentation mecting the reliability ¢riteria of § 1650.11b)(4)} was not furnished
to TRS. Clearly, TRS has Lrealed those membezs in the same situalion as Ms. Lortou similarly,

Again, the Board must look (o the Ergeman Coal case for guidance. Based upon Ms.
Dulakis® testimouy, TRS has interpreted Rule 16501 10{b) to disallow service ¢redit for
inadequolely documenied substitute teaching since her employment with TRS in 1991, Since
then. there has been 2 multitude of changes to Article 16 of the Pension Cade, the mosi recent
one being enacted in January 1993. In this period, the {llinois General Assembly has not seen fit
to enact a law regarding purchase of optional service by those in Ms. Lorton's situation. By not
addressing this issue, the Legislature is presumed to have concurred with TRS' administrative
acuons relative to Rule 1650.110(b).

VL. Conclusion

Based upon the foregoing and the Claims Hearing Commitiee’s recornmendation that the
stafl determination iu the inslant case, which 15 supporied by long-term, consistent interpretation
.I;




and application of TRS Rule 1650.110(b) be upleld, Ms. Lorton’s request io purchase optional
service credit for the 62 days of undocumented substitute 1eaching is denied.

¥YUI. Natice of Right te File Exceptions

Exceplions o the Claims Hearing Committee’s Propased Decision must be filed within
{ifteen (15) days of receipt by the Claiimant. A Final Decision will be issued by the Board of
Trustees after it has considered the Claims Hearing Comunitiee’s Prapased Decision and any
excepiious {iled by the Claisnant.




